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The First Amendment 
and the Internet
NetChoice
Free Speech Coalition v. Paxton
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NetChoice Cases
Florida (Moody v. NetChoice, CA11)
• S.B. 7072: (i) Restrictions on 

content-based decisions about what 
user-generated material can appear 
on platform; (ii) individualized 
explanation mandate for affected 
users; (iii) general-disclosure 
requirement on content-moderation 
protocols.

• Applies to “[s]ocial media 
platform[s]” that have “annual gross 
revenues in excess of $100 million” 
or “at least 100 million monthly 
individual platform participants.” 

• Eleventh Circuit affirms in part 
decision granting PI.
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Texas (NetChoice v. Paxton, CA5)
• Texas H.B. 20: (i) Restrictions on 

content-based decisions about what 
user-generated material can appear 
on platform; (ii) individualized 
explanation mandate for affected 
users; (iii) general-disclosure 
requirement on content-moderation 
protocol.

• Applies to social-media platforms 
that have “more than 50 million 
active users in the United States in 
a calendar month.”

• Fifth Circuit in a 2-1 ruling dissolves 
the PI because NetChoice unlikely 
to succeed on merits.



NetChoice Cases
• Eleventh Circuit: “[S]ocial-media platforms’ content-

moderation activities” are “‘speech’ within the meaning of the 
First Amendment,” so restrictions are subject to either strict or 
intermediate First Amendment scrutiny.”

• “S.B. 7072’s content-moderation restrictions do not further any 
substantial governmental interest.” 

• Fifth Circuit: Content-moderation activities are “not speech.” 
Instead, those activities  are “censorship” that States may freely 
regulate without implicating the First Amendment.  

• Even under First Amendment, H.B. 20’s content-moderation restrictions 
“satisf[y] intermediate scrutiny.” 
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Moody v. NetChoice (SCOTUS)
• Factual issues: neither CA11 nor CA5 conducted proper 

factual analyses of facial First Amendment challenges.
• Reaffirms that social media platforms are private entities that 

have their own First Amendment rights.
• Notes that the interest in improving or balancing the 

marketplace of ideas is not a governmental interest sufficient to 
satisfy heightened scrutiny, let alone rational basis review.

• Texas’s regulation was a “disapproval of the platforms’ current 
content selection and moderation practices,” reflecting an 
imposition of state preferences on platforms’ speech and 
expression.
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Free Speech Coalition v. Paxton: H.B. 
1181

(a) A commercial entity that knowingly and intentionally publishes or distributes material on an 
Internet website, including a social media platform, more than one-third of which is sexual material 
harmful to minors, shall use reasonable age verification methods as described by Section 129B.003 
to verify that an individual attempting to access the material is 18 years of age or older.”
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Free Speech Coalition v. Paxton: H.B. 1181

(a) A commercial entity that knowingly and intentionally publishes or distributes material on an 
Internet website, including a social media platform, more than one-third of which is sexual material 
harmful to minors, shall use reasonable age verification methods as described by Section 129B.003 
to verify that an individual attempting to access the material is 18 years of age or older.”

(6) “Sexual material harmful to minors” includes any material that:

• (A)  the average person, applying contemporary community standards, would find, taking the 
material as a whole and with respect to minors, is designed to appeal to or pander to the prurient
interest;

• (B)  in a manner patently offensive with respect to minors, exploits, is devoted to, or principally 
consists of descriptions of actual, simulated, or animated display or depiction of:

• (i)  a person’s pubic hair, anus, or genitals or the nipple of the female breast;
• (ii)  touching, caressing, or fondling of nipples, breasts, buttocks, anuses, or genitals; 

or
• (iii)  sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation, 

excretory functions, exhibitions, or any other sexual act; and

• (C) taken as a whole, lacks serious literary, artistic, political, or scientific svalue for minors.



Free Speech Coalition v. Paxton: 
Procedural History
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PI overturned by CA5, which applies rational basis scrutiny
• But see Ashcroft v. ACLU, Reno v. ACLU, United States v. 

Playboy Entertainment Group
Question presented: Whether the court of appeals erred as a 
matter of law in applying rational-basis review to a law 
burdening adults' access to protected speech, instead of 
strict scrutiny as this Court and other circuits have 
consistently done.
• Why strict scrutiny?



Free Speech 
Coalition v. 
Paxton
Strict Scrutiny 
Analysis
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Compelling state interest
x Narrowly tailored
• “One-third”
• “Sexual material harmful to 

children”
x Most effective/least restrictive 
alternative



At least 
eight states 
with laws in 
effect, with 
twenty-five 
considering 
such bills
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The Government and the 
First Amendment 
O’Connor-Ratcliff v. Garnier and 
Lindke v. Freed
Murthy v. Missouri
NRA v. Vullo
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O’Connor-Ratcliff v. Garnier and Lindke v. 
Freed

Does a public official 
engage in state action 
subject to the First 
Amendment by blocking 
an individual from the 
official’s personal social 
media account, which the 
official uses to 
communicate about job-
related matters with the 
public?
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Lindke v. Freed
• Freed was the City Manager of Port Huron, MI. 

Freed maintained a personal FB profile, starting 
in 2008.  Eventually, as his follower count grew, 
Facebook converted it to a public page. Freed’s 
Facebook page identified the city website and 
email address as the website and email address 
associated with the page

• Posted both personal content (family and pet 
photos, home-improvement projects) and city 
content (programs, policies, and development 
initiatives; events; COVID information).

• Constituents often commented on his posts. 
• Freed blocked one disgruntled commenter and 

deleted his comments.
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Lindke v. Freed

• “[S]peech is attributable to the state only if the 
official 
 (1) possessed actual authority to speak 

on the State’s behalf, and 
 (2) purported to exercise that authority 

when he spoke on social media”
• Fact-specific inquiry
• O’Connor-Ratcliff remanded for analysis under 

same standard
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Murthy v. Missouri

Whether the 
government’s challenged 
conduct transformed 
private social-media 
companies’ content-
moderation decisions 
into state action and 
violated respondents’ 
First Amendment rights.
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Murthy v. Missouri

Whether the 
government’s challenged 
conduct transformed 
private social-media 
companies’ content-
moderation decisions 
into state action and 
violated respondents’ 
First Amendment rights.
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Fifth Circuit modified the District Court’s injunction to state:

The defendants, and their employees and agents, shall not 
“coerce or significantly encourage social-media companies 
to remove, delete, suppress, or reduce, including through 
altering their algorithms, posted social-media content 
containing protected free speech.”



Murthy v. Missouri (SCOTUS)

• Majority of 6 Justices (Roberts, Barrett, 
Kavanaugh, liberals): no standing

• Did not credit “direct censorship injury” theory 
because of a failure of traceability to state 
action

• Did not credit “right to listen” theory because 
cognizable injury only where the listener has a 
concrete, specific connection to the speaker 
on a specific topic—no general right to receive 
information.

• Dissent of 3 Justices (Alito, Thomas, Gorsuch): 
far more expansive view of standing

• Need only show “one predictable effect” of 
gov’t actions was that they would cause FB to 
modify policies “in a way that affected her.”
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NRA v. Vullo: Bully Pulpit v. The First Amendment 
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NRA v. Vullo

21

• The Court relies on Bantam Books v. Sullivan, 372 U.S. 58 (1963), to hold that the NRA had 
stated a claim for government coercion of a third party as a means to punish or suppress 
the NRA’s pro-gun advocacy.

• The decision was unanimous, authored by Justice Sotomayor., with Justice Gorsuch and Justice 
Jackson filing separate concurrences.

• To state a claim of government coercion of a third party, alleged conduct must convey a threat of 
adverse government action in order to punish plaintiff’s speech.

• Whether government conduct is coercive depends on how a reasonable person would perceive 
it.  While there is no all-inclusive multi-factor test to assess coercion, the Court looked to:
• the actual authority of the government official/ body
• communications between government and third party  
• public statements from government officials
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NRA v. Vullo

• Justice Jackson concurs to point out that the case is better analyzed as a retaliation case, 
not a coercion case because the government action here did not censor the NRA’s 
speech, unlike in Bantam Books and similar cases involving actually pulling publications 
from distribution based on vague threats of enforcement. 

• Justice Gorsuch concurs to emphasize there is no all-inclusive test for coercion, and 
courts must look to the facts alleged as a whole.



Children’s Health Defense v. Meta
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• Anti-vaccine group faced scrutiny from Facebook starting 
in 2019.

• Meta’s actions to slow the spread of CHD’s content did 
not create a First Amendment claim.

• Meta’s conduct is not state action because it was applying 
its own policies, not a statute or policy

• Citing to Vullo, no allegation of Meta working together with 
government such that Meta’s conduct fairly attributable to 
government.



Gagged but Undeterred
A follow-up on Trump gag orders

24
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NOT A VIOLATION

VIOLATION
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Trump Spews False 
Claims and Fury in Wake 
of Conviction
Donald J. Trump, speaking from the 
gilded lobby of his Midtown Manhattan 
tower, excoriated prosecutors and the 
judge in his criminal case and ran 
through a litany of false statements.
President Biden called the remarks 
reckless, dangerous and irresponsible.

Published May 31, 2024 Updated June 
3, 2024
[New York Times]
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MCLE Certificate Information
• Approved for  the following General/PP credit: CA – 1.25, CO – 1.5, CT – 1.0, E&W – 1.25, IL – 1.25, 

NJ – 1.5, NY – 1.5, TX – 1.25, VA – 1.25, WA – 1.25
• CLE credit form must be submitted by Wednesday, October 2. 
• Form Link: https://gibsondunn.qualtrics.com/jfe/form/SV_9zezaxc0ZvtMkCO
o Most participants should anticipate receiving their certificate of attendance in four to eight 

weeks following the webcast.
• Please direct all questions regarding MCLE to CLE@gibsondunn.com.
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Looking Ahead
Palin v. NYT
TikTok v. Garland
State regulations

32
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Palin v. New York Times Co. (2d. Cir.)

33

• Sarah Palin sued the New York Times in 2017, alleging 
that a 2017 editorial falsely accused her PAC of inciting 
the 2011 shooting of Congresswoman Gabby Giffords.

• The case ultimately went to trial in 2022.  During 
deliberations, Judge Rakoff dismissed the case under 
FRCP 50, ruling Palin had not proven actual malice by 
clear and convincing evidence.  Shortly after this order, 
the jury returned a verdict in favor of the New York Times. 

• Last month, the Second Circuit reversed and remanded, 
holding several defects at trial required a new trial, 
including the exclusion of certain evidence, a jury 
instruction, and the fact that the jury learned of Judge 
Rakoff’s Rule 50 order during deliberations because of 
push notifications on several jurors’ phones.



Forthcoming: TikTok v. Garland (D.C. Cir.)

34

• In April 2024, President Biden signed a law giving TikTok’s parent 
company, ByteDance, 90 days to find a non-Chinese buyer or be 
banned nationwide.

• The law is set to take effect on Jan. 19, 2025. 
• The D.C. Circuit heard oral arguments on September 16, 2024. 
• TikTok argued that the Act violates the First Amendment, is an 

unconstitutional Bill of Attainder, and effects an unconstitutional 
taking.

• TikTok argued that the Act restricts speech and draws speaker- 
and content-based distinctions, that its differential treatment of 
petitioners is a standalone violation of the First Amendment and 
Equal Protection, and fails Strict Scrutiny.



State Bans Regulations

Don’t Say Gay bill: Equality Florida v. Florida State Bd. 
of Educ. (dismissed for standing)
Drag Show Bans: Griffin v. HM Florida-ORL (injunction 
upheld by Supreme Court)
Stop WOKE Act: Pernell v. Board of Governors; Novoa 
v. Diaz (injunction in effect)
Book bans: Pen American Center, Inc. v. Escambia 
Cnty. Sch. Bd. (decision pending)
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EDUCATION

Columbia University
Juris Doctor

Stanford University
Bachelor of Arts

Amer S. Ahmed
Partner   /   New York

Amer S. Ahmed is a partner in the New York office of Gibson, Dunn & Crutcher. He is a member of Gibson Dunn’s Litigation; Trials 
Practice; Appellate and Constitutional Law; and Media, Entertainment and Technology Practice Groups. Amer’s practice focuses 
on representing institutional and individual clients in a variety of high-profile litigation matters at the investigatory, trial, and appellate 
levels, ranging from witness preparation to product-liability actions, white-collar criminal defense, and commercial disputes. 

Amer has played a lead role in many First Amendment and defamation disputes. Among other matters, he has successfully 
defended The Washington Post against a libel lawsuit in federal court, won a complete dismissal of defamation claims against a 
leading social media company, advised technology companies on compliance issues under Section 230 of the Communications 
Decency Act, prosecuted defamation claims on behalf of a high-profile businessman based on a worldwide smear campaign, and 
is representing the online publication Media Matters for America in its defense of a defamation case lodged by X Corp. 

Amer authored the practice guide on Defamation and Reputation Management in the USA on Lexology. Amer graduated from 
Columbia Law School where he was named a Harlan Fiske Stone Scholar and served as an articles editor of the Columbia Law 
Review. He received his Bachelor of Arts in Human Biology, with distinction, from Stanford University, where he was a President’s 
Scholar and was elected to the Phi Beta Kappa Society.

Amer is a member of Gibson Dunn’s New York Diversity Committee. He is admitted to practice in the State of New York and the 
District of Columbia, as well as in the Supreme Court of the United States; the United States Courts of Appeals for the District of 
Columbia Circuit, Second Circuit, and Fourth Circuit; the United States District Court for the District of Columbia; and the United 
States District Courts for the Southern and Eastern Districts of New York.

Amer’s full biography can be viewed here.

200 Park Avenue, New York, NY 10166-0193 USA

+1 212.351.2427

aahmed@gibsondunn.com

https://www.gibsondunn.com/lawyer/ahmed-amer-s/
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EDUCATION

The George Washington University
Juris Doctor

City University of New York (CUNY)
Master of Arts

University of Iowa
Bachelor of Science

CLERKSHIPS

U.S. Court of Appeals, 3rd Circuit

Anne M. Champion
Partner   /   New York

Anne M. Champion is a partner in the New York office of Gibson, Dunn & Crutcher. She is a member of the Transnational 
Litigation, Media Law, and International Arbitration practice groups. 

Anne has played a lead role in a wide range of high stakes litigation matters, including several high profile First Amendment 
disputes. She represented CNN’s Jim Acosta and White House Correspondent Brian Karem in successful suits to reinstate their 
White House press passes, and Mary Trump in her defeat of an attempt to block publication of her best-selling book about the 
former President, Too Much and Never Enough: How My Family Created the World’s Most Dangerous Man, for which The 
American Lawyer recognized her along with Ted Boutrous and Matthew McGill as Litigators of the Week. 

She was previously recognized as Litigator of the Week for the successful defeat of a petition to confirm an $18 billion sham 
Egyptian arbitration award against Chevron Corporation and Chevron USA, Inc. She has been recognized by Lawdragon as 
among the “500 Leading Litigators in America,” by Chambers USA 2023 for General Commercial Litigation, and Benchmark 
Litigation, which named her to its 2022 list of the “Top 250 Women in Litigation.”

Anne earned her Bachelor of Science in physics with distinction from the University of Iowa and received the James A. Van Allen 
and the Myrtle K. Meier awards for excellence in physics. She earned her Juris Doctor, summa cum laude, from George 
Washington University School of Law, where she was the recipient of the Raymond F. Hossfeld Merit Scholarship. Following law 
school, Anne clerked for the Honorable Max Rosenn on the United States Court of Appeals for the Third Circuit.

Anne is admitted to practice in the courts of the State of New York, the United States District Courts for the Southern, Eastern, and 
Northern Districts of New York, the Eastern District of Texas, and the United States Courts of Appeals for the Second Circuit, the 
D.C. Circuit, and the Federal Circuit.

Anne’s full biography can be viewed here.

200 Park Avenue, New York, NY 10166-0193 USA

+1 212.351.5361

achampion@gibsondunn.com

https://www.gibsondunn.com/lawyer/champion-anne/
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EDUCATION

Yale University
Juris Doctor

University of Virginia
Bachelor of Arts

CLERKSHIPS

U.S. Court of Appeals, D.C. Circuit
U.S. District Court, Southern District of New 
York

Connor S. Sullivan
Partner   /   New York

Connor Sullivan is a partner in the New York office of Gibson, Dunn & Crutcher. He is a member of the Firm’s Media, 
Entertainment, and Technology; Appellate and Constitutional Law; Privacy, Cybersecurity and Data Innovation; and Intellectual 
Property Practice Groups.

Connor has significant experience in First Amendment matters representing news media organizations and reporters, as well as 
litigating attempts to restrain speech prior to publication. He has been involved in some of the Firm’s major recent First Amendment 
victories, including successfully representing members of the White House press corps suing to secure the return of suspended 
press credentials and representing Mary Trump, the niece of President Donald Trump, in successfully opposing the Trump family’s 
attempt to enjoin the publication of her bestselling family memoir. Before joining the firm, he served as a member of the trial team in 
one of the largest defamation suits ever tried. He is a co-author of Defamation and Reputation Management in the United States 
for the global research platform Lexology. Connor has also worked on behalf of pro bono clients in connection with immigration and 
First Amendment rights.

Connor is admitted to practice in New York and the District of Columbia, and before the United States Courts of Appeals for the 
Second, Third, Fourth, Sixth, Ninth, and District of Columbia Circuits and the United States District Courts for the Southern and 
Eastern Districts of New York and the District of Columbia.

Connor’s full biography can be viewed here.

200 Park Avenue, New York, NY 10166-0193 USA

+1 212.351.2459

csullivan@gibsondunn.com

https://www.gibsondunn.com/lawyer/sullivan-connor-s/
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EDUCATION

University of Pennsylvania
Juris Doctor

Carnegie Mellon University
Master of Science

University of California - Berkeley
Bachelor of Arts

University of California - Berkeley
Bachelor of Science

Apratim Vidyarthi
Associate   /   New York

Apratim Vidyarthi is a litigation associate in the New York office of Gibson, Dunn & Crutcher. His practice focuses on white collar, 
law firm defense, technology, and appellate and constitutional law, with a focus on First Amendment law. 

Apratim is involved in several First Amendment matters, including representing Media Matters for America in its defense against 
Twitter/X Corp’s defamation litigation(s), defending a former White House official’s public speech calling out social media platforms’ 
hosting of misinformation about COVID vaccines, defending a large technology company against a mandatory data-sharing bill, 
and representing social media companies’ defenses against state and federal investigations. 

Apratim also maintains an active First Amendment pro bono docket, having recently filed amicus briefs in Free Speech Coalition v. 
Paxton, Villareal v. Alaniz, and Gonzalez v. Trevino at the Supreme Court and in Pernell v. Lamb in the Eleventh Circuit, and 
defending a Jewish divorcee’s First Amendment rights to protest their ex-husbands’ refusals to grant permissions to divorce. He is 
a co-author of Defamation and Reputation Management in the United States for the global research platform Lexology. 

Apratim graduated cum laude from the University of Pennsylvania Law School, where he served as Philanthropy Editor on the 
board of the University of Pennsylvania Law Review, was a Littleton Fellow, and received the Fred G. Leebron Memorial Prize for 
his writing in constitutional law. He received a Master’s in Engineering from Carnegie Mellon and Bachelors degrees in Nuclear 
Engineering and Applied Mathematics from the University of California, Berkeley. He is admitted to practice in the State of New 
York, the United States District Courts for the Southern and Eastern Districts of New York, and the United States Courts of Appeals 
for the Eleventh Circuit.

Apratim’s full biography can be viewed here.

200 Park Avenue, New York, NY 10166-0193 USA

+1 332.253.7620

avidyarthi@gibsondunn.com

https://www.supremecourt.gov/DocketPDF/23/23-1122/326643/20240923151655244_ICMEC%20Merits%20Amicus%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/23/23-1122/326643/20240923151655244_ICMEC%20Merits%20Amicus%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/23/23-1155/310552/20240523115109297_Villarreal%20v.%20Alaniz%20--%20Amicus%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/22/22-1025/293558/20231218102444426_Gonzalez%20v.%20Trevino%20Merits%20Amicus%20Brief.pdf
https://www.thefire.org/sites/default/files/2023/06/Novoa%20v.%20Diaz%20and%20Pernell%20v.%20Lamb%20-%20Amicus%20briefs%20-%20LatinoJustice.pdf
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=VLAUHM9jk1JPu9eBHOOtnw==
https://www.gibsondunn.com/lawyer/vidyarthi-apratim/
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